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Town meetings are to liberty what primary schools are to science; they
bring it within people’s reach, they teach men how to use it and how to
enjoy it. A nation may establish the government but without municipal
institutions it cannot be said to have the spirit of liberty. — De
Tocqueville, Democracy in America’

Introduction:

Municipal governments exist to provide for the needs and priorities of individuals within their
community.? The decisions of city officials and employees affect the lives of citizens more frequently
and more directly that any other level of government and determine to a large extent whether, on an
everyday basis, people have equal access to benefits and opportunities that government provides.>
Furthermore, local government has been described as the “training ground for democracy” and a
“matter of democratic principle”; upholding these principles requires municipal governance to be
conducted ethically such that trust exists between the community and councillors that serve the

community.*

Accordingly, city officials must discharge their duties fairly and objectively maintaining a trustworthy
and accountable relationship with the public.” In particular, occupying the office of a city councillor
gives rise to three ethical duties: the duty of due diligence, the fiduciary duty of good faith, and the

duty to act fairly, free from any conflicts of interest.
Due Diligence:

Municipalities have been described as analogous to business corporations, in which council is
comparable to a board of directors and the mayor is comparable to the chair of the board.® Drawing

from this comparison, councillors share similar ethical duties to the directors of a corporation. Like to
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directors, councillors must exercise their duties with the care, diligence and skill that a reasonably
prudent person would exercise in comparable circumstances.” Examples of good due diligence
practice include: making sure all decisions are informed decisions, educating yourself in governing
legislation and municipal policies, seeking reliable professional advice when appropriate, attending all
meetings having reviewed all materials before hand, and lastly, asking questions and taking notes

during meetings.?
Fiduciary Duties and Conflict of Interest:

The actions of councillors should be “free of ‘bias’ and fair in the sense of responding appropriately to
the concerns of the electorate”.” Councillors are not only directors, but they are also public trustees,
and owe fiduciary duties to both their municipal corporation and their communities; specifically they
owe duties of good faith, trust, confidence and candour.”® A key component of being a fiduciary
requires councillors to put the interests of the municipality ahead of their personal interests.'* When
the interests of the municipality become secondary fiduciary duties are breached, such as when a
fiduciary makes a profit or receives advantages at the expense of the municipality."> The breach of
fiduciary is not taken lightly by the courts, for example in the case of Calgary Roman Catholic Separate
School District No. 1. v. O’Malley the court stated that “the position of fiduciary imports a high degree
of trust requiring a very high standard of care. The need to maintain integrity in public office is of
paramount importance and requires elected offices to be held at a very high objective standard of
care”. In this case the court found Mr. 0’Malley had breached his fiduciary duties through his
“steadfast refusal to play by the rules [which] caused untold turmoil and grief, not to mention the
wasted time, money and resources expended to address and respond to his unethical conduct,

frivolous lawsuits and unmeritorious complaints”.**
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Common law fiduciary duties of councillors have been codified in the Alberta Municipal Government
Act which requires councillors not only to disclose any conflicts of interest but to put the community
first by “[considering] the welfare and interests of the municipality as a whole and to bring to council’s
attention anything that would promote the welfare or interests of the municipality”.”” The
maintenance of fiduciary duties is necessary to maintain public trust in the integrity of local

government.
Conflicts of Interest Rules:

Conflicts of interest for a municipal councillor arises where there is a “clash of private interest with

public duty”.® Two reasons have been proposed as to the importance of avoiding conflicts of interest

in municipal governance:

First, decisions made by municipalities should reflect the values of the
electorate without being skewed by the private interests of councillors
and officials. Second, because these decisions affect the rights and
privileges of individual citizens, those affected should have confidence
that the process leading to those decisions was fair."’

The Supreme Court of Canada has defined conflicts of interest in the context of municipalities as

follows:

It is not part of the job description that municipal councillors be
personally interested in matters that come before them beyond the
interest that they have in common with the other citizens in the
municipality. Where such an interest is found, both at common law and
by statute, a member of Council is disqualified if the interest is so
related to the exercise of public duty that a reasonably well-informed
person would conclude that the interest might influence the exercise of
that duty. This is commonly referred to as a conflict of interest.*®

There are several ways in which conflicts of interest are regulated at the municipal level.”® As described
above the common law imposes fiduciary duties on councilors to act in the public’s interest.

Furthermore, the Criminal Code regulates the more extreme acts of municipal conflicts of interests by
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creating certain offences such as bribery, accepting bribes, fraud or breach of trust of a public official in

connection with his or her public duties, selling or purchasing offices and influencing appointments.*

However, in addition to the common law and the Criminal Code provincial legislation contains conflicts
of interest laws for municipal governance. Legislative conflicts of interest laws deal with the problem by
disqualifying a person from seeking or holding office who has a conflict of interest or by codifying the

common law relating to fiduciaries.”

A large focus on conflicts of interest and municipal government is the conflicts of interest that arise
where a city official has a pecuniary interest in a matter before council. It is an accepted fact that “the
judgment of even the most well-meaning men and women may be impaired when their personal

financial interests are affected”.?

In the Alberta Municipal Government Act a councilor is disqualified from council if he or she fails to
disclose a pecuniary interest in a matter or has a pecuniary interest in a matter that is not binding on the
municipality (i.e. any agreement that is for emergency work, the sale of goods from a competitive price
that is incidental to or in the ordinary course of business, the agreement was approved by the council
before signed by the municipality, or the agreement was entered before the councilor’s term of office
commenced).” A councilor may escape disqualification where they disclose their pecuniary interest in

the matter before council and abstain from voting on and discussing the matter.*

Disqualification from council had been viewed by Alberta courts as “a genuine condemnation, a stigma,
not just a slap on the wrist or a minor embarrassment, and therefore, such declaration should not be
made lightly”.”> An example of behavior that has lead to the disqualification of a councilor is illustrated
in the case of Crowsnest Pass (Municipality) v. Prince where a city councilor attempted to influence
council to lower rents in a public building where his wife leased space even after he was informed he

was in conflict and should from abstain from discussing and voting on the matter.”
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The case of Crowsnest is an example of a councilor blatantly acting in conflict of interest and reinforces
that city councilors must subordinate there self-interests to the greater interests of the community. No
less can be expected given that “public office is a public trust conferred by public authority for public

purposes”.”’

Ethical Codes of Conduct:

In addition to the laws and duties imposed by legislation and the common law, city councilors can
benefit from a code of ethics to provide guidance as to the “do’s” and “don’ts” of ethical behavior for
city officials.”® Beyond laws which largely act to deter unethical behavior, ethical codes are a tool to

promote ethical behavior.”

To this effect the Alberta Urban Municipalities Association (“AUMA”) has “Ethical Guidelines of Conduct
for Members of Council”, which in turn have been adopted by member municipalities of the
association.®® The Guideline’s purpose is “to outline certain basic rules for elected municipal
government officials in Alberta so that they may carry out their powers, duties and functions with
impartiality and dignity, recognizing that the functions of council members is, at all times service to their

community and the public”.**

The Guideline incorporates the ethical duties of due diligence, fiduciaries and avoidance of conflict of

interests in providing that councilors should:

1. Govern their conduct in accordance with the requirements and obligations set out in the

municipal legislation of the Province of Alberta.
2. Not use confidential information for the personal profit of themselves or any other person.
3. Not communicate confidential information to anyone not entitled to receive same.

4. Not use their position to secure special privileges, favors, or advantages for themselves or any

other person.
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5. Preserve the integrity and impartiality of Council.

6. After leaving office, Members of Council shall continue to keep confidential, confidential

information acquired as a member of Council.*

This Guideline recognizes that “the proper operation of democratic local government requires that
elected officials to be independent, impartial and duly responsible to the people” and that “it is

imperative that councilors conform themselves to the highest ethical standards at all times”.**

Conclusion:

Effective municipal governance requires that the public have confidence in the integrity and
trustworthiness of its elected officials.>* The fiduciary duty of good faith, the duty of due diligence and
duty to act fairly, free from any conflicts of interest provide a structure to which councillors should
conduct themselves to ensure values of transparency, honesty and accountability inform how they

perform their public duties.*
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