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What is This Case About?

Counci |l 0s authority
their fellow elected officials for
Inappropriate conduct.




Why Is This Case Important?

A MGA currently does not expressly address a
Council 6s authority to san:

A Only reported decision of its kind in Alberta;

A Possibly the only reported case in Canada expressly
dealing with a Counci | 0s a
not prescribed by legislation:

Skakun v. Prince George (City) (2011 BCSQC) 1
decision confirming power to censure, but Justice
guestioned power of Council to sanction, without
deciding Issue;
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Nature of the Case

A Application for Judicial Review of series of
resolutions, bylaw;

A Mayor asked Court to declare resolutions, bylaw
Invalid (section 536 MGA);

A Mayor argued Council acted in bad faith and outside
Its jurisdiction;
A Mayor argued Council acted for improper purpose

(punishment for disagreeing with Council and
Administration, for expressing his own opinions);

A Mayor argued intent was to silence him due to
criticism of Administration, advocating for change to
policies and procedures.
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History

A Mayor elected in 2012

ACouncil concerns with
Included:
negotiating for Town without authority to
do so;

Communicating personal opinions as
official position of Town, without prior
Council approval or even contrary to
Counci |l 0s deci si on;

6 © Brownlee LLP B



History

A Continuation of Concerns

Contravention of Towr
policy (administrative function);

U Contravention of procedural bylaw
respecting public delegations to Councill
meetings

U Unreasonable criticism of staff, other
Councillors and members of the public
both internally and in the public at large;
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History

A Continuation of Concerns

U Direct interference in administrative
functions, including issuing orders to
Town staff and volunteers;

U Resurrecting defunct Town committees
unilaterally;

U Refusing to call special meetings when
required; and

U Refusing to sign Town Bylaws in timely
manner, delaying their coming into force.
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Response by Councll

Process of escalating responses:

A Series of informal discussions with Mayor,
raising concerns, seeking voluntary
compliance;

ADirecting administratio
Covenant o, setting out
upon standards of appropriate conduct and
Interaction for Council and CAO,;

A Covenant signed by all Council members
and by CAO.
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Response by Councll

Mayor refused to sign covenant,
guestioning constitutionality of
document, (freedom of expression)
and procedure for adoption




The Sanctions

Counclil passes a number of resolutions and
new procedural bylaw removing the Mayor as
the presiding officer for Council meetings.

Sanctions:

A Removed Mayor from all Council
appointed boards and committees;

A Removed Mayor from role as Council
spokesperson;

AWi t hdr e w eMifigicostatdissas
member of all boards and committees:
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The Sanctions

Continuation of Sanctions:

A Reassigned Mayoral remuneration to

Deputy Mayor, assigned standard Council
remuneration to Mayor;

ARevoked Mayor 0

S
ARevoked Mayor 0s
meetings;

aut hor |
aut hor |

A Prohibited Mayor from setting up or

attending meetings as representative of the
Municipality.
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The Sanctions

Note: revocation of signing authority and
authority to call special meeting were
sanctions recommended by Municipal
Affairs;

éhowever validity of t
not ruled on by the Court




Issues before the Court

The Court was required to determine the
following:

1. What is the correct standard of review to be
applied I n reviewling a

2. Did Council have statutory authority under
the MGA to pass the resolutions and the
bylaw?

3. Did Council act in bad faith, 1.e. for an

ulterior purpose in passing the resolutions
and bylaw?
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Decision

Court accepted and reitera
arguments:

A As Chief Elected Official, Mayor is first among
equals but one person, one vote

AMayor s authority to spe
Council is derived from Councill itself.

A Council acts as whole to set policy.

A Will of the majority of members is the will of
Council.
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Decision

A Administration takes policy direction from
Council, not from the Mayor.

A MGA to be given broad and purposive
Interpretation,;

A Applying this to obligation to provide good
governance, so long as Municipal Council acts In
good faith, decision not patently unreasonable,
Council has authority to determine the
governance structures that best meet its needs.
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Conclusion

Council passed the resolutions and the bylaw to

address the strained working relationship on Councill

and with Town Administrati or
conduct contributed. It supports the conclusion that

Council passed the resolutions and bylaw for the

pur pose of goodo(pgrader nanceé|

AMayor 6s action dismiss

Footnote:
A The Sanctions continue to remain in place.
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Observations/ Recommendations
Arising from Fort Macleod Case

1. Get legal counsel involved early, preferably before
sanctions imposed,

2.Mayor 0s signing authority
special meetings T can this be the subject of
sanctions?

3. Council Covenant/Code of Practice T should be In
place before issues arise, not as a response;

4. Caution should be exercised when selecting
language of covenant or code of practice;

5. What extent should a record be created regarding
concerns and efforts made to remedy them?
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The Basic Tools for Every
Municipal Tool Box

A Councillor Orientation

A Councillor Code of Conduct Bylaw
A Council Procedures Bylaw

A Chief Administrative Officer Bylaw
A Council Policy Manual




COUNCILLOR
ORIENTATION




Bill 21 MGA s. 201.1

NA municipality must,
the regulations, offer orientation training to
each councillor within 90 days after the
councill or has been e




Councillor Orientation

A Review roles and advise Council of its
legislative responsibilities

A At start of every Council term
A After any by-election
A Engage third parties, BUT j s

A Get legal advice from
your lawyers

A Mid-term refresher



Councillor Duties

A to consider and promote the
welfare and interests of the

municipality;

A to participate in developing and
evaluating policies and programs;

A to participate in Council
meetings, Committee meetings
and meetings of other bodies to
which they are appointed by
Council;
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Councillor Duties

A to obtain information about the
administration of the municipality
from the CAO or designate;

A to keep in confidence matters
discussed in private at Council or
Committee Meetings;

A to perform any other duties or
functions imposed by the MGA,
another enactment or Council.
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Bill 21 MGA s.153( a.l)

Nt o promote an I nteg
approach to intermunicipal land use
planning and service delivery with

nel ghbouri ng municil p




COUNCILLOR CODE
OF CONDUCT




MGA s. 146.1~

(1) A council must, by bylaw, establish a
code of conduct governing the
conduct of councillors.

(2) Must apply to all councillors equally

(3) May, by bylaw, establish Codes of
Conduct for Council Committees

(4) A Councillor must not be disqualified
or removed for breach of the code

*Not yet Proclaimed in Force
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MGA s. 146.1~

(5) The Minister may make regulations respecting

(a) Matters that a code of conduct must
address under ss. (1)

(b) The date a code of conduct must be
established under ss. (1)

(c) Sanctions to be imposed for breach of a
code of conduct under ss. (1)

(d) Matters to take into consideration when
establishing a code of conduct under ss.
(1) or ss. (3) or both

*Not yet Proclaimed in Force
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MGA s. 146.1*

(5) The Minister may make regulations
respecting

(e) Implementation of a code of conduct
under ss. (1) or ss. (3) or both

(e.1l) to adhere to the Code of Conduct
established under s. 146.1(1)

(f) Any other matter the Minister considers
necessary or advisable to carry out the
Intent and purpose of this Division

*Not yet Proclaimed in Force
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MGA s. 145

A council may pass bylaws in relation
toé The procedure an

counci | &he comuctdicouncillors
and the conduct of members of councile
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Types of Codes
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Councillor Code of Conduct

Clear and Consistent Standards
and Expectations

Accountability

Consistent Enforcement




Common Elements

% Daily Valuef

Statement of Values

Respect for Decisidviaking Process
Communication Protocol

Conduct Respecting Administration
Confidentiality

Conflict of Interest

Use of Municipal Property/Services
Election Campaigns

Expenses

Gifts and Hospitality




Enforcement Mechanisms

-
é % Not Chairperson

= Limit Contact
with Staff

= g% Limit Travel
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Enforcement Mechanisms

o §
Restrict Access to Facilitie ;i

Restrict Access to 4
Documents abiinl
Removal from Committees( g . .
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Enforcement Mechanisms

Censure

Return of Municipal
Property
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COUNCIL PROCEDURE
BYLAW




COUNCIL PROCEDURE
BYLAW

Wl Parliamentary Procedure
Role of the Chair «
y




COUNCIL PROCEDURE
BYLAW

Qf Councillor Conduct

Delegations Qﬁ
Qf Agenda Items/Notices of Motion




CHIEF
ADMINISTRATIVE
OFFICER BYLAW




Chief Administrative Officer
(CAO) Position

Council must:

C establish by bylaw a position
of CAO

C appoint a person to carry out
functions, powers, duties of
position

MGA, s. 205




Delegation

" ACouncil may by A
bylaw delegate
authority to the
CAO

N \|GA, s. 203

a VIGA, s. 201

AOnce delegated,
Council must
not exercise a
power

\_ /
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COUNCIL POLICY
MANUAL




Council Policy Manual

Developing and evaluating policies and
programs (s. 201, MGA)

Document clear/consistent expectations for
both Council and Administration

Transparency/Accountability T both
Internal/external

Limit ad hoc decision making and knee jerk
reactions
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COUNCIL POLICY MANUAL

Administrative Reporting to Council

Social Media Guidelines

Conferences/Continuing Education

Retreats/Council Self-Assessment




Resolving Councillor Conduct
Concerns

ldentifyiti donot | gnoc

Raise informally with Councillor

Document recurring or serious
concerns
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Resolving Councillor Conduct
Concerns

Raise formally with Council

Seek legal advice before taking
action

Prior notice to
Councillor/Respond
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Resolving Councillor Conduct
Concerns

Tailor action to concerns
(corrective/not punitive)

Monitor, review and evaluate

Beware of political abuse

48 © Brownlee LLP -



QUESTIONS?

Michael S. Solowan
(780) 497-4893

msolowan@brownleelaw.com




